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Temporary Covid-19 Adjustments to IRS Section 
125 Cafeteria Plan Mid-Year Election Change Rules
The evolution of the COVID-19 epidemic is constantly evolving. The information in this document is 
based on what known at this time. As things change, we will continue to update you as it affects 
employee benefits compliance rules. 

May 2020
On May 12, 2020 in response to the widespread effects of Covid-19, the IRS issued Notice 
2020 -29 and Notice 2020-33. These notices address 125 cafeteria plan mid-year election 
change rules for employer sponsored health benefits, health FSAs and Dependent Care FSAs 
as well as FSA carryover provisions and grace periods and a clarification on Individual 
Coverage Health Reimbursement Arrangements (ICHRAs).

Notice 2020-29 temporarily relaxes 125 cafeteria plan election change rules for employer 
sponsored health benefits, health FSAs and Dependent Care FSAs through December 31, 
2020. 
As background, existing rules under Internal Revenue Code section 125 allow employees 
participating in group health plans to pay their portion of expenses on a pre-tax basis 
through a written cafeteria plan as long as their election to do so is: 

• Made prior to the start of the plan year; and
• Irrevocable for the duration of the plan year unless the employee experiences a 

permitted election change event
In addition to existing permitted election change events, the following are additional 
temporary mid-year election changes an employer is allowed to choose to offer prospectively 
through 2020 if the written section 125 cafeteria plan is amended:

• Change from “election to waive” coverage to “election to enroll” in coverage 
• Change from current plan to a different plan
• Change from “election to waive” dependent coverage to “election to enroll” dependent 

coverage 
• Change from “election to enroll” in coverage to “election to waive” coverage as long as 

the employee attests in writing that the employee is enrolled (or will immediately enroll) 
in other health coverage not sponsored by the employer

This temporary IRS rule addresses only the ability of employees to pay for coverage pretax. 
There is no requirement that insurance carriers allow the temporary mid-year changes 
without an existing permitted election change event.  That means if an employer would like 
to make some or all of the changes, the employer should first check with the carrier (or stop-
loss provider if plan is self-insured) to make sure the change(s) will be accepted.  An 
employer should also make sure to clearly inform employees of the change and adopt a plan 
amendment by no later than December 31, 2021. Changes to the plan may also implicate other 
applicable laws, such as participant notification requirements under ERISA.
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In addition, Notice 2020-29 also includes temporary changes to section 125 mid-year change rules 
for health FSAs and Dependent Care FSAs through December 31, 2020.  An employer may choose 
to amend the 125 cafeteria plan to allow employees to prospectively make changes by: 

• Revoking, decreasing, increasing or making a Health FSA election 
• Revoking, decreasing, increasing or making a Dependent Care FSA election 

The new IRS rule also allows employers to extend the FSA grace period to incur claims.  That 
means an employee who had amounts remaining in an FSA at the end of 2019 could incur 
reimbursable health expenses through December 31, 2020 instead of the normal grace period of 
March 31, 2020. If an employer elects to allow for this change, it should coordinate with the TPA, 
clearly inform employees of the change and adopt a 125 plan amendment by no later than 
December 31, 2021. Changes to the plan may also implicate other applicable laws, such as 
participant notification requirements under ERISA.

Notice 2020-33 was also issued on May 12, 2020 which changes another FSA rule.  

As background, existing rules allow employers to offer a health FSA with either a carryover 
provision of $500.00 or a grace period to incur claims three months into the following year.  Both 
options cannot be offered.
The new rule increases the Health FSA 2020 carryover amount from $500 to 20% of the salary 
reduction contribution limit. For 2020 into 2021, that amount is $550. This carryover is an optional 
plan feature and is only allowed if a health FSA does not offer a grace period option. In other 
words, if the employer chooses to extend the grace period for 2020 from March 31, 2020 to 
December 31, 2020 as allowed under Notice 2020-29 above, it cannot also offer a carryover,  or 
the increased carryover allowed under Notice 2020-33.
An employer who wants to add the increased carry over amount must coordinate with the TPA, 
clearly inform employees of the change and must adopt a 125 plan amendment by no later than 
December 31, 2021.  Generally a 125 plan amendment to increase the carryover limit must be 
adopted on or before the last day of the plan year from which amounts may be carried over, but 
IRS guidance now allows the 2020 plan year carryover amendment to be effective retroactively to 
January 1, 2020, so long as all eligible employees are informed of the changes, and the 
amendment is adopted on or before December 31, 2021. Changes to the plan may also implicate 
other applicable laws, such as participant notification requirements under ERISA.
Notice 2020-33 also touches on Individual Coverage Health Reimbursement Arrangements 
(ICHRAs).  The notice clarifies the ability of a health plan to reimburse individual insurance policy 
premium expenses incurred prior to the beginning of the plan year for coverage provided during 
the plan year. ICHRAs are not commonly used due to a variety of obstacles its rules create.  The 
clarification is intended to address and assist implementation. For more information on ICHRAs 
and/or this new ICHRA rule, please contact the GBS Compliance team. 
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May 15, 2020
This information is provided as educational material only and is not intended as legal, financial or tax advice. Consult 

your legal counsel for complete details on your compliance requirements for your plan(s).


