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Statute

• March 23, 2010: Patient Protection and Affordable Care Act

• March 30, 2010: Health Care and Education Reconciliation Act

Collectively, these acts are referred to as

• Patient Protection and Affordable Care Act (PPACA)
• Health Care Reform
• ObamaCare

• Affordable Care Act (ACA)

Effective date

• Each ACA provision had different effective dates
— most were effective between 2012 and 2014
— some not effective until 2015
— a few still have indefinitely delayed effective dates
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Three U.S. Departments Have Regulatory Authority (aka Tri-Agency)
• U.S. Department of Health and Human Services (HHS)
• U.S. Department of Labor (DOL)
• U.S. Treasury Department (IRS)

Regulatory Authority
• Regulations

— Provide more detail and clarity
›

This takes many forms including: proposed rules, interim final rules, final rules, FAQs, safe harbors, forms,
letters, templates, and other sub-regulatory documents that clarify/refine the ACA

›

Law is the skeleton, and regulations are the muscle/skin

• The “Departments” also have:

— Authority to investigate compliance
— Authority to assess penalties/tax
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ACA and Politics

• ACA passed during Obama administration

• Trump didn’t repeal/replace but chipped away at the ACA using various other strategies
• Biden wants to repair and rebuild the ACA

• Congress divided on some provisions but some are popular with both sides, for example:
— Coverage to age 26

— No pre-existing exclusions allowed

• U.S. Supreme Court has weighed in 3 times

Bottom Line

• For the foreseeable future, generally the ACA remains in-tact and in force
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The Basics

• States must provide an online health insurance marketplace for individual and family coverage
— Originally called the ACA Exchange, then later referred to as the Marketplace

— Intent is to provide in one place, easy side by side comparison of numerous health insurance plans
— Individuals can enroll on their own or with help from agents/brokers and assisters

State Options

• State-based Marketplace

— state runs the independently, so individuals enroll through marketplace website created by the
state

• State-based Marketplace with Federal Platform

— hybrid option where state performs all functions except it uses the federal website for eligibility
and enrollment, so individuals enroll through www.Healthcare.gov

• Federally-facilitated Marketplace

— HHS performs all functions, so individuals enroll through www.Healthcare.gov
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State Options
in 2022
Federally-facilitated Marketplace
State-based Marketplace
State-based Marketplace –
Federal Platform
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Types of Plans

• All plans offered by carriers in each state Exchange/Marketplace must meet certain standards
— Carriers must offer 4 “metal level” plan options

— Plans must meet minimum value, i.e. the amount an individual must pay out-of-pocket (e.g. copays)
does not exceed 40% of the total actuarial value of the plan
40%

Paid by
participant

30%

20%

40%

30%

20%

10%

Bronze

Silver

Gold

Platinum

Paid by plan
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ACA Subsidies

• Individuals/families with lower household income who purchase in the Exchange/Marketplace may
qualify for subsidies
— Premium tax credit (PTC) – helps pay for monthly premium
— Cost sharing subsidies - helps pay for other out of pocket costs

Household Incomes that Qualify for ACA Subsidies

• Households with income below 100% of the FPL = qualify for Medicaid (no Exchange/Marketplace plan)
• Households with income between 100% and 250% of the FPL = qualify for ACA Cost Sharing Reductions

• Households with income between 100% and 400% of the FPL = qualify for ACA Premium Tax Credit (PTC)

How ACA Subsidies Affect Large Employers

• The subsidies can trigger penalties against large employers

— If employee gets a subsidy
— If employee is full time
— If employee is not offered affordable (based on single) minimum value health coverage
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Recent Changes to Eligibility for ACA Subsidies - Premium Tax Credit (PTC)

• The American Rescue Plan Act (ARPA) in March 2021 provided various relief due to Covid including a
temporary ACA PTC expansion
— Expands eligibility parameters for 2 years

— Temporarily removes the 400% FPL eligibility ceiling so that some households above 400% are
eligible. For example:

› If the cost of the monthly premium for the benchmark plan is greater than 8.5% of household
income, they will qualify for a PTC
› Household will pay no more than 8.5% of their anticipated household income toward the
monthly premium

› Total expected household income is calculated against the second lowest cost silver level plan
(benchmark plan) in the Exchange
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Affect of Changes to the Premium Tax Credit (PTC) on Large Employers

• The PTC expansion is significant because the PTC triggers the ACA penalties (employer mandate
penalties) against large employers
• Expanded PTC eligibility means:

— increased likelihood of PTC recipients

— increased likelihood of triggering penalty

— even more reason for large employers to make sure they are compliant with employer mandate
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Notice to Employers that an Employee Qualified for PTC

• HHS sends Letter 1411 to inform large employers that an employee(s) qualified for and is using a
premium tax credit (PTC)
— This is not a penalty letter

• Employer Steps

— Check employee status

› If employee is part-time every month, there will be no penalty

› If employee is full-time and is offered affordable, minimum value coverage, there will be no
penalty

› If employee is full-time and not offered affordable, minimum value coverage, likely there will
be penalty. So, determine whether adjustments should be made for this employee and others

— Decide whether to respond to the HHS letter

› Valuable to respond if employee is full-time and was offered coverage
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The General Rule

• Also referred to as Employer Shared Responsibility or ESR

• An applicable large employer (ALE) avoids ESR penalties if it offers affordable, minimum value health
coverage to at least 95% of their full-time employees and their dependents.
— No requirement to offer

— Penalty is only triggered if:

› A full-time employee purchases coverage in Exchange/Marketplace
› That employee is full-time

› That employee qualifies for and uses a Premium Tax Credit (PTC)

› That employee was not offered (by ALE affordable minimum value health coverage

— Even if an ALE isn’t compliant with Employer Mandate, there is no penalty unless a full-time
employee receives a subsidy

18

The Penalty

• Penalty is divided into two parts
— Penalty A:

› Failing to offer Minimum Essential Coverage (MEC) to at least 95% of full-time employees and
their dependents (spouses not required)

— Penalty B:

› Successfully offering MEC to at least 95% of full-time employees and dependents, BUT that
MEC does not also meet both affordability and minimum value standards
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The A Penalty
• Imposed when Applicable Large Employer (ALE) fails to offer Minimum Essential Coverage (MEC) to at
least 95% of full-time employees and their dependents (spouses not required), AND
• At least one full time employee purchases health coverage in the Exchange/Marketplace and qualifies
for a PTC subsidy

Definition

• Minimum Essential Coverage (MEC): Basic employer offered coverage, almost any plan offered by an
employer meets MEC
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The B Penalty
• Imposed when an Applicable Large Employer (ALE) succeeds at offering MEC to at least 95% of fulltime employees and dependents, BUT that MEC does not also meet both Affordability and Minimum
Value (MV)

• At least one full time employee purchases health coverage in the Exchange/Marketplace and qualifies
for a PTC subsidy

Definitions
• Minimum Value: Plan where the employee is not required to pay out-of-pocket (except monthly
premium) more than 40% of the total actuarial value/cost of the plan

• Affordability: Plan where the employee is not required to pay toward the monthly premium (for single
coverage) more than 9.5% of household income
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More on Affordability
• Affordability

— Plan where the monthly premium cost for single coverage does not exceed more than 9.5% of
household income
— Tricky because employers don’t know employee total household income
— Tri-Agencies issued regulations that offered three safe harbors
› Federal Poverty Level safe harbor
› Rate of Pay safe harbor

› W-2 Method safe harbor

— VERY important to select an Affordability Safe Harbor each year, just prior to beginning of new
group health plan year, for both compliance and 1094/1095 reporting
› GBS has a toolkit for you that includes a calculator
› Step 3 of our GBS 4 Steps to Compliance
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Employer Mandate Penalty Calculations
4980H(a) penalty and the 4980H(b) penalty
Code § 4980H(a) non-offering
penalty if owe all 12 months

Code § 4980H(b) affordability / minimum
value penalty if owe all 12 months

2015

$2,080.00 X all FT employees (minus30)

$3,120.00 X all FT employees who go to Marketplace / Exchange and obtain a subsidy

2016

$2,160.00 X all FT employees (minus30)

$3,240.00 X all FT employees who go to Marketplace/Exchange and obtain a subsidy

2017

$2,260.00 X all FT employees (minus30)

$3,390.00 X all FT employees who go to Marketplace / Exchange and obtain a subsidy

2018

$2,320.00 X all FT employees (minus30)

$3,480.00 X all FT employees who go to Marketplace / Exchange and obtain a subsidy

2019

$2,500.00 X all FT employees (minus30)

$3,750.00 X all FT employees who go to Marketplace/Exchange and obtain a subsidy

2020

$2,570.00 X all FT employees (minus30)

$3,860.00 X all FT employees who go to Marketplace/Exchange and obtain a subsidy

2021

$2,700.00 X all FT employees (minus30)

$4,060.00 X all FT employees who go to Marketplace/Exchange and obtain a subsidy

2022

$2,750.00 X all FT employees (minus30)

$4,120.00 X all FT employees who go to Marketplace/Exchange and obtain a subsidy
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The Penalty Monthly Breakdown

• 2022 monthly penalty multiplier

— A penalty $229.17 X all FT employees (minus30)

— B penalty $343.33 X all FT employees who go to Marketplace/Exchange and obtain a subsidy

The IRS discovers which Applicable Large Employer (ALE) should pay a penalty through
information provided in the 1094/1095 Forms
• The ACA requires the IRS to regulate:
— Employer Mandate

— Individual Mandate

— Exchange/Marketplace

• The combined information provided in the A, B and C 1094/1095 forms provide the IRS with the
necessary data to discover noncompliance with Employer Mandate
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1094/1095 Reporting
Who Reports
Exchange/Marketplace

Which Form

Sent To
Treasury / IRS

Who purchased in Exchange and who received
subsidies?

1095-A

Providers

1094-B & 1095-B

Treasury / IRS

Who was enrolled in MEC?

1095-B

Enrollee

Large Employers

1094-C & 1095-C

Treasury / IRS

Who was offered and was it MEC, MV & affordable?

1095-C

Employee

(carriers & small self/level funded plans)

(Insured & self/level funded plans)

Enrollee
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1094/1095 Reporting
1094/1095 reporting has SEPARATE penalties in addition to Employer Mandate penalties
• Employer Mandate

— Internal Revenue Code sections 4980H(a) and 4980H(b)

› Part A: Failing to offer MEC to at least 95% of full-time employees and dependents
› Part B: Failing to provide affordable, minimum value coverage

• Information Reporting with 1094/1095 forms

— Internal Revenue Code sections 6721 and 6722
› Failing to file/furnish the forms

› Filing incorrect or incomplete forms
› Filing or furnishing forms late
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1094/1095 Reporting
Penalty
Failure to file/furnish an annual IRS return (1094-B or C) or to provide individual statements to all full-time
employees (1095-C)

2022 Tax Year
Returns Amount

Original
Amount

$280

$100

$3,392,000

$1,500,000

$1,113,500

$500,000

$50

$30

Annual cap on penalties when corrected within 30 days of required filing date

$556,500

$250,000

Lower cap for entities with gross receipts of not more than $5,000,000 when corrected within 30 days of required
filing date

$194,500

$75,000

$110

$60

$1,669,500

$500,000

$556,500

$200,000

$570

$250

Annual cap on penalties
Lower cap for entities with gross receipts of not more than $5,000,000
Failure to file return or furnish statement when corrected within 30 days of required filing date (penalty per
return/statement)

Failure to file/furnish after 30 days and before August 1 of the year in which the required filing date occurs
Cap on penalties when corrected by August 1 of the year in which the required filing date occurs
Lower cap for entities with gross receipts of not more than $5,000,000 when corrected by August 1 of the year in
which the required filing date occurs
Penalty per filing in case of intentional disregard. No cap applies in this case.
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1094/1095 Reporting
Which Employers must report ?

• All applicable large employers report
• Some, but not all, small employers report
— If small insured plan, need not report
— If small self/level funded plan, must report, but using the B forms (not as complex)

• If employer thinks it is small, important to confirm size each year
— GBS has a toolkit for you that includes an ESR employer size calculator
— Step 1 of our GBS 4 Steps to Compliance

Special Rule for small self/level funded plans

• Starting with 2019 reporting year, may choose to forego providing the B forms to enrollees as long as certain
conditions are met.
— This special rule explained in GBS 1094/1095 Reporting Seminar
— Rule is a result of Individual Mandate penalty change to $0
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The General Rule

• Individuals must obtain “Minimum Essential Coverage” (MEC) for themselves and their dependents or
pay a penalty (tax)
— Tax is calculated monthly but paid annually through IRS Form 1040 federal individual tax form
— Exemptions from Tax

› A less than three (3) month gap in coverage,

› When required premium contribution is more than 8% of household income,
› When household income is below the tax filing threshold

› Households that are unable to qualify for Medicaid in a state that has chosen not to expand
› Native American tribes

› Also, the mandate is “not applicable” to those with religious objections, those not lawfully
present (aliens, and non-citizens/nationals), and those who are incarcerated
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Changes to the Individual Mandate

• Gutted in the Tax Cuts and Jobs Act of 2017
— The penalty (tax) changed to $0.00

— The mandate still technically exists, it was not repealed
— Changes effective January 1, 2019

— No other ACA provisions were changed

Effect of the change

• Individuals no longer pay penalty (extra tax) if they don’t enroll in health coverage
• Other effects

— Some thought change would hurt the ACA as a whole

— Many people still want health coverage even without the rule

— Large employers still need to offer coverage under Employer Mandate

— In some industries, participation in group health plans may have gone down
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U.S. Supreme Court decisions

• Several court cases on the ACA, three of which landed in front of the U.S. Supreme Court, and two
center on the Individual Mandate
— June 2012 National Federation of Independent Business v. Sebelius
› Claimed Individual Mandate unconstitutional
› Court: constitutional

— June 2015 King v. Burwell

› Claimed subsidies through federal exchange unconstitutional
› Court: constitutional

— June 2021 California v. Texas

› Claimed if penalty is $0.00 then some or all of ACA is unconstitutional

› Court: claimants did not have standing to file case, thus core question was not addressed by
the court
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Watch out for “Individual Mandate” type state laws

• Some states created laws very similar to the ACA Individual Mandate rule

— These state laws require individuals/families to purchase medical health coverage/insurance
› Some of these state laws were created before the federal changes

› Most of these state laws were created in response to the (federal) ACA Individual Mandate
penalty change to $0.00

• States include: California, Massachusetts, New Jersey, Vermont, Rhode Island, District of Columbia
(DC).

Employers with employees in these states have reporting requirements
• Reporting is similar (with a few exceptions) to ACA 1094/1095 reporting

• Ask for our GBS summary entitled: State-Specific Individual Mandate Rules and Annual Information
Reporting Requirements

Employer Mandate
1094/1095 Reporting
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Employer Mandate

1094/1095 Reporting

GBS 4 Steps to Compliance Toolkit

GBS Annual Line-by-line Webinar

GBS encourages clients to take advantage of these tools and to
make working through them a priority.
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4 Step Toolkit

STEP 1

STEP 2

STEP 3

STEP 4

Determine Employer
Size

Determine Compliance
Date

Determine What will be
Offered

Determine Which
Employees will be
Offered Coverage and
When

Large v. small

Calculate date first
exposed to penalties

Calculate MEC, MV and
affordability

Learn about and create a
Measurement Method
policy
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Reporting Seminar/Webinar
1094/1095 Reporting

• Must understand reporting rules even if utilize a reporting service/platform/vendor
• GBS seminar/webinar each December
— Detailed background and overview
— Line by line 1094-B form
— Line by line 1095-B form
— Line by line 1094-C form
— Line by line 1095-C form
— FAQ section
• Additional GBS assistance
— Individualized responses to questions on reporting with Compliance Team
— Vendor partners
— Online Team and Employee Navigator
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More ACA Provisions Applicable to Employer Group Health Plans
›
›
›
›
›
›
›
›
›

Notices: Exchange and Grandfathered Plans
Fees: PCORI and other Fees
90 Day Waiting Period

Summary of Benefits and Coverage (SBC)
Form W-2 Reporting

Medical Loss Ratio Rebates
Wellness Incentives
Rescissions

Dependent Coverage to Age 26

›
›
›
›
›
›
›
›
›
›

Pre-Existing Condition Exclusions
Review, Claims and Appeals

Modified Community Rating
Essential Health Benefits

Annual and Lifetime Limits
Cost Sharing Limits
Preventive Services
Patient Protections
Clinical Trials

Over the Counter Drugs
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ACA Notices

• Exchange Notice

— A notice explaining the state Exchange/Marketplace health insurance options.

— All employers (all sizes) must provide this notice to newly hired employees within 14 days of hire.
› Model notices are on the U.S. Department of Labor (DOL) website an in our Notices Packet
› Interaction with COBRA: the COBRA notice was updated to include information about the
Exchange/Marketplace
• Grandfathered Plan Notice
— If an employer claims a plan is grandfathered, it must notify participants annually and maintain
records of the plan which must (mostly) match the plan in effect on March 23, 2010.

› A grandfathered plan is one that has continuously covered at least one person and has not
made specific (listed) changes to it since March 23, 2010
› Most plans are no longer grandfathered
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Fees
• Some ACA fees are repealed or expired, but PCORI fee period was extended and is currently a
requirement
— PCORI Fee
› The Patient-Centered Outcomes Research Institute (PCORI) fee helps fund the PCOR Institute.
› Fee was initially effective from 2012 to 2019 but was extended an additional 10 years through
2029.
› Fee amount started at $1.00 per covered life but is indexed each year based on medical
inflation.
› Only employers with self/level group health plans (all sizes) must submit the fee.
› The fee is due every year by July 31. Employers should use IRS Form 720 to submit the fee
› The number of covered lives (the multiplier) must be calculated using one of 3 methods
explained in the regulations
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Fees

• Expired or repealed fees

— Transitional Reinsurance Fee
›

The transitional reinsurance fee was created to help stabilize premiums in the individual
market. It was effective for 2014, 2015 and 2016 calendar year and was paid per year per
participant. There were exceptions to the fee including: health FSAs, EAPS, and certain HRAs
and HSAs

— Cadillac Tax
›

The Cadillac Tax is a 40% tax on rich, generous, more expensive health insurance plans. It would
have been paid by carriers and employers and was originally intended to help reduce excess
health care spending. The tax was never collected because the effective date was delayed to
2020, and then again to 2022.It is now repealed effective 2020.

— HIT Tax
›

The Health Insurance Industry tax (HIT) was a 2.5% to 3% tax (percent indexed each year) on
premiums collected annually by carriers, but was then passed onto consumers via increased
rates. It started in 2014 but was suspended for one year in 2017 and again in 2019. It was
repealed effective 2021. Some states have their own reinsurance fees
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90 Day Waiting Period

• All group health plans (all sizes) must have a waiting period that does not exceed 90 days
— Once eligible for health benefits, cannot make employee wait beyond 90 days

— Practically speaking that means a waiting period no later than first of the month following two
months.

FAQ : Can we have a different waiting period for different categories of employees?

• It depends, but we recommend NO.
• It is allowed under some federal health benefits rules and not allowed under other federal health
benefits rules
— Allowed under the ACA

— Allowed under HIPAA (if using reasonable business classification NOT related to a health factor)
— Problem under IRC section 125 (Cafeteria Plan rules) due to nondiscrimination rules
— Problem under IRC section 105(h) (for self-funded) due to nondiscrimination rules
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Summary of Benefits and Coverage (SBC)
• The SBC is a simplified explanation of benefits that summarizes the health plan and defines basic
terminology so consumers can easily compare different plans side by side.
— Employers (all sizes) must provide the 4-page standardized form for all offered plans
— The SBC must be distributed:
› at open enrollment

› if no open enrollment, no later than 30 days prior to first day of new plan year
› no later than 7 days following a request from employee and/or participant
— No requirement to provide SBC for “excepted” benefits, for example:
› “limited scope” dental and vision benefits
› Health Savings Accounts (HSAs)

› certain Health Flexible Spending Accounts (Health FSAs)
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Form W-2 Reporting

• Information provided annually on employee W-2 Forms listing the total value of the employee’s major
medical and prescription drug coverage. It is for employee information only
— Populate Box 12 with Code DD and insert the total value of coverage
— The value of coverage includes both employee cost + employer cost
— TIP: It is helpful to capture this information via the payroll system throughout the tax year.
• Only large employers must comply
— Large employer is defined differently from Employer Mandate
›
›
›

Count number of W-2 forms filed with IRS the prior year

If number is 250 or more, the employer is large and must comply

Do not count controlled groups and affiliated services groups (unlike Employer Mandate)
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Medical Loss Ratio Rebates

• The MLR rebate is a portion of premium payments refunded by carrier to insured group health plans

• A carrier must spend a minimum percent of monthly premiums it receives from an insured group health
plan sponsor (employer) on plans themselves
— at least 80% of premium revenues (received from small groups)
— at least 85% (received from large groups)

• If this ratio is not met, carriers must refund a portion of the premium payments

— The rebate is based on the average MLR within a risk pool and not on individual groups/policies.
›

Example: if carrier does not meet percentage for small group, it must provide rebate to all plan
sponsors (employers) in small group

• To avoid complicated trust rules and processes as well as possible penalties, employer must
redistribute the refund using proper distribution rules within 3 months after receipt
— See our GBS summary on the topic for more details
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Wellness Incentives

• For certain “results-based” wellness program standards, employers can offer financial incentives (or
penalties) of up to 30% of the total premium or cost of coverage in the group health plan.
— An additional 20% incentive is allowed for wellness programs to reduce or stop tobacco use
— The total incentive maximum is 50% of total premium cost
• For certain wellness programs, additional rules under HIPAA, ADA and GINA also apply.
• If you have, or want, a wellness program, work with our GBS Wellness team
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Rescissions

• A rescission is a retroactive cancellation of coverage

• Group health plans are prohibited from rescinding coverage for a participant
— Exception:
› if the reason for rescission is directly related to failure to timely pay premiums, and/or
› a participant commits fraud or intentional misrepresentation of material fact
• Retroactive rescission is not allowed, but prospective cancellation is permitted
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Dependent Coverage to Age 26

• Group health plans must continue coverage for dependent children up to age 26, even if the dependent
has other group coverage available.
— A dependent child is defined as:

›
›
›
›

Daughter

Stepchild

Adopted child
Foster child
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Pre-Existing Condition Exclusions

• A Pre-existing condition exclusion is any limitation, exclusion, or denial of benefits based on a condition
present before the effective date of coverage.
— It does not matter whether the condition was known, unknown, treated, or untreated at any time before
the effective coverage date.

• Group health plans are prohibited from imposing pre-existing condition exclusions on any employee or
on their dependents of any age
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Review

• External Review Procedures
— Group health plans must comply with the consumer protections in NAIC Model Act at either the
state or federal level, depending on whether the plan is insured or self/level funded.
• Internal Claims and Appeals Processes
— Group health plans must implement internal claims and appeals processes that comply with Section
503 of ERISA and must also follow six new ACA requirements.
• Note that ACA review, claims and appeals process rules do not apply to grandfathered plans – those
plans must comply with pre-ACA ERISA review, claims & appeals rules
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Modified Community Rating

• For individual and small group policies, carriers may only set rates based on 4 factors:
— age (3:1 ratio)

— geographic area
— tier

— tobacco use

• Exceptions:

— Self/level funded plans
— Grandfathered plans

— Grandmothered plans
›
›

Plans that have taken advantage of the transition relief that allowed groups to keep their preACA plan as long as they continued to renewed the same plan
Any new/different plan triggers the end of the exception
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Essential Health Benefits

• Individual and small group health plans must provide 10 basic "essential” health benefits and meet
specified actuarial values.
• Exceptions:

— Large group plans
— Small group plans that are not insured, but self/level funded
— Grandfathered plans
— Grandmothered plans
› Plans that have taken advantage of the transition relief that allowed groups to keep their preACA plan as long as they continued to renewed the same plan
› Any new/different plan triggers the end of the exception
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Essential Health Benefits

The ten “essential health benefits” (EHBs)
1)

Ambulatory patient services

6)

Prescription drugs

2)

Hospitalization

7)

3)

Mental health and substance use disorder
services, including behavioral health treatment

Rehabilitative and habilitative services and
devices

8)

Laboratory services

4)

Emergency services

9)

5)

Maternity and newborn care

Pediatric services including oral and vision
care

10) Preventive and wellness services and chronic
disease management
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Annual and Lifetime Limits

• Annual dollar limits and lifetime limits are prohibited on any of the 10 Essential Health Benefits (EHBs)
provided in a plan.
— Note that EHBs do not apply to large plans (they usually cover these anyway) or grandfathered small
plans
— However, “No lifetime dollar limits on EHBs” applies to ALL size plans that offer EHB, even if
grandfathered or large group
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Cost Sharing Limits

• Out of Pocket (OOP) cannot exceed specified amounts each year

— Applies to size non-grandfathered insured and self/level funded plans

— Note there is a distinction between the ACA out of pocket maximums and the out of pocket
maximums for HSA compatible High Deductible Health Plans (HDHPs).
›
›

For a few years, they happened to be the same thresholds but because each is based on
different indexes, most years each ends up with different variables
Make sure to use the appropriate limit

• Deductibles cannot exceed specific amounts each year
— ACA maximum deductible limits were repealed.

— Note there is a distinction between the ACA deductibles and the deductibles for HSA compatible
HDHPs
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Preventive Services
• Group health plans must pay for specified preventive services even before the participant has met
his/her deductible, and the participant cannot be required to pay any co-payment, coinsurance or other
cost-sharing.
— If the preventive services are provided by out-of-network providers there are some exceptions to
the rule
• Examples
— Counseling from your health care provider on topics such as quitting smoking, losing weight, eating
better, treating depression
— Vaccines for diseases such as measles, polio, flu, etc
— Services that help create healthy pregnancies
— Services that prevent heart disease and obesity
— Cancer Prevention Services
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Preventive Services for Women

• Group health plans must provide coverage for women for:
— Well-women visits;
— Breastfeeding support;
— Domestic violence screening; and
— Contraceptives
›

Special exemption regarding contraceptives applies to religious employers (e.g. churches) and other
religious based institutions (religion-based schools, hospitals, charities and universities)

›

Non-profits that do not qualify for exemption get special accommodation approach

›

For profits that do not qualify for exemption but object to providing contraceptive coverage on
religious grounds are generally not eligible for exemption from the rule under U.S. Supreme Court
case Burwell v. Hobby Lobby BUT regulations following this allows for certain accommodations

›

In 2017 per Trump Executive Order requiring new regulations, two exemptions were added for: 1)
those who object based on sincerely held religious beliefs, and 2) small businesses who object based
on moral convictions (doesn’t have to be based on any particular religious belief).
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Patient Protections

• Group health plans must provide the following protections:
— Must allow participants to select pediatrician as PCP

— Cannot require referral or pre-authorization for OB/GYN

— Cannot require pre-authorization or referral for emergency care

— Cannot impose additional costs or limits on out-of-network emergency care

• Notice of these protections must be provided to participants whenever the plan or issuer provides a
participant with a summary plan description (SPD) or other similar description of benefits under the
plan or health insurance coverage.
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Clinical Trials

• Group health plans may not:
— deny coverage for participation in approved clinical trials for treatment of cancer or other lifethreatening disease
— deny/limit/impose additional conditions for coverage of routine related patient costs
— discriminate against individuals for participating in approved clinical trials
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Over the Counter (OTC) Drugs

• Under the ACA, non-prescription drugs are not reimbursable through Health FSA plan, HSAs, MSAs or
HRAs, unless they are prescribed by a doctor.
— Note that prescribed medicines or drugs (including over-the-counter medicines and drugs that are
prescribed) and insulin (even if purchased without a prescription) are still considered qualifying
medical expenses and reimbursable.
• Change due to the Coronavirus Aid, Relief and Economic Security (CARES) Act
— March 27, 2020, President Trump signed the CARES Act into law which included a change to OTC
rules
— Effective Jan. 1, 2020, OTC drugs, along with menstrual care products, are qualified medical
expenses that may be paid for using these tax-advantaged arrangements.
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ACA Penalties Applicable to Market Reforms

• Penalties for Summary of Benefits and Coverage (SBC)
— $1,000.00 (indexed each year) for each willful failure to comply
• Catch-all penalties
— A group health plan that fails to comply with specified ACA provisions (under IRC 9815) is subject to
an excise tax.
›
›

$100.00 (indexed each year) excise tax per day, per affected participant and per provision
violated
Exceptions
›
›

Employer can demonstrate it did not know (and in exercising reasonable diligence, would
not have known) there was a compliance failure
Employer can demonstrate that failure was due to reasonable cause (and not willful
neglect) and was corrected within 30 days of discovery

Susan L. Grassli, J.D.
GBS Health Care Reform & Health Benefits Attorney

